
~UU~ J.~;OI r/i.A

, 4~ON BOGGS llP

£1. I M £ Y S l' lAW

8484W~rtDftye
Suite 900
McLe~ VA 22102.
(703) 7~

..,., -
FuroRe (703) 7~1

Defense Acquisition Regulations Council

703-602-0350
Company:

Fax Number:

Phone Number:

fOtaI Pages
Including Cover: 7

Giovanni M. CinelliFrom:

Sender's Direct Una: 703-744-8075

May 15,2002

991221.0100

Date:

Client Number:

Comments:

ANCHORAGE

BOUlDER

DAU.AS

DENVER

NORTHERN VIRGINIA

WASHINGTON, D.C.

Conftd8nll8ay Nola: T11I ~

~81.~~~
irllorlniwn tom 1he law ftnn cl PiGan
~g' LLP whkh is ~fidential end/or
p(PI~ed. Tie Wwnb . ~
!W1Iyb'a.lI58o1l1e~«
en" ~ (XI 18 ,
s"-t. If)QI lit ~I tie iItend.s
~nI, you 818 heI1by notified UIIt
any dIIdosu,., ~. dillribubt or
N ~ of 81y ~ it reBIC8 mI
118 CIInB* cl IS 8:a/. . R'dJ
pcdIlJi\Id, and "'1 lie doaJn8/U
$houtj be rebImed 1D dlk FWm
immedia1etj. If you have ~ived !he
facaimfte in error . ~ ~Ufy us by
~~IO8)iIW~
ana. b' DIe !MIm cl tie qJn8
do~"13 k) 18 al ~ a)It b ~

RE: DFARS Case 2002.DOOS

If you did not ~ .1 of the pages IX" find that they are Dleglble, please ~ (703) 744-8058,



U5/1~1 ~UU~ !~: b.t ~.AA
..uu"

8484 Weltpart Drive

Suite 900

Mclun. VA 22102

703-144-8(XX)

May 15, 2002 ~milt 70J.7"-BOO'

WWVlLpattonboggs.com
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Defense Acquisition Regulations Council
OUSD(AT&L)DP(DAR), IMD 3C132
3062 Defense Pentsgon
Washington, D.C. 20301-3062

Ms. Amy WilliamsAttn

RE: OF ARS Case 2002-DOO5

Dear Ms. Williams:

This letter responds to the Department of Defense's request for comments to a
proposed rule modifying customer involvement in foreign military sales (MFMS"). The
Department published the rule on April 26, 2002, in the Federal Register. 67 Fed. Reg.
20713 (April 26, 2002) (Attachment 1). The rule proposes changes that are designed to
promote more active participation by foreign military sales customers in the entire
acquisition process from technical development through contract, pricing and related
activity. See, e.g., 48 C.F.R. § 225. 7304(b) (1)-(4). It also encourages, at the
contracting officer's discretion, direct FMS customer Interaction with industry providing
the items, technology or services sought under the FMS case. Id. at § 225.7304(b), (d).
The proposed rule discusses limitations to FMS customer participation in terms of cost
or pridng data, unique contract requirements, or contractor proprietary data. Id. It does
not appear to reference other applicable U.S. laws or regulations that impact a
contractor's ability to share or develop technical information with a foreign party, even
under U.S. Government aegis. In particular, the failure of the proposed rule to
reference the U.S. export laws as limitations to FMS customer participation In the
acquisition process Ignores existing statutory obligations impacting any U.S. or foreign
contractor and potentially places a contractor in the position of complying with
contradictory obligations. Based on this' deficiency, the rule should be amended, as
suggested in more detail below, to address these obligations.

EXISTING LEGAL OBLIGATIONS

The United States has controlled the export, import and transfer of commodities,
technology and data, and certain services to foreign persons pursuant to long-standing
statutory authority. See Arms Export Control Act, 22 U.S.C. § 2778 et seq. (2002
Supp.) (MAECA"); International Emergency Economic Powers Act, 50 U.S.C. § 1701 et
seq. (2002 Supp.) ("IEEPA"); see also International Traffic in Arms Regulations, 22
C.F.R. part 120et seq. (2002) (-ITARB); Export Administration Regulations, 15 C.F.R.
part 730 et seq. (2002) (8EAR8). In particular, the AECA and its implementing
regulations, the IT AR, control the export, temporary Import, transfer and retransfer or
reexport to a foreign person of any item designated a defense artide, technical data or
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defense service. 22 U.S.C. § 2778(8); 22 C.F.R. §§ 120.1(a), 120.6, 120.9, 120.10.
120.16, and 120.17. To the extent the Department of Defense is authorizing an FMS
case for items - including technical data and defense services - controlled on the
United States Munitions List ("USML"), the AECA and ITAR impose licensing
requirements on parties subject to the statute and regulations prior to providing any item
to a foreign person, unless a specific exemption applies. 22 C.F.R. §§ 123, 124, and
125. Items on the USML include vessels of war (ships, tanks. fighter aircraft),
supporting electronics, missiles, rockets, chemical agents and other comparable items.

The statute and regulation provide no specific exclusions for contexts where
these laws would not apply. For example. a person subject to the ITAR seeking to
transfer technical data related to a defense article to a foreign person during the course
of a litigation in the United States would be required to obtain export authorization from
the State Department as readily as a person seeking to sell that same data to that same
foreign person in a commercial context. Therefore. absent a specific exemption, these
laws would apply equally to a contractor providing items, data or services to a foreign
customer during the course of an FMS case. As noted above, however, no reference
exists to these requirements in the proposed n,lles.

MODIFICATIONS

Based on this deficiency. it appears that the proposed rule should be modified to:

include in the summary section of the regulation and in § 225.7304(a) a
reference to the United States export laws that could impact interaction
with a foreign FMS customer;

1

modify § 225.7304(c) to prohibit disclosure to the FMS customer, not only
of proprietary data requiring contractor release permission, but of any
export controlled data, information. or other item that does not have
specific authorization for release by the cognizant U.S. Government

licensing agency;

2.

modify § 225.7304(d) to add a subsection (d)(4) limiting foreign customer
participation in activities governed by the U.S. export laws, absent specific
export authorization for release by the cognizant U.S. Government
licensing agency; and

3.
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4. add a subsection § 225.7304(i) which outlines the contracting officer's
authorization and discretion when dealing with an FMS case involving
export controlled commodities, technical data or defense services.

Apa~ from these modifications, the Department could coordinate with the
Department of State and/or the Department of Commerce to consider the
implementation of an exemption, where legally appropriate. for industry contractors
participating in the FMS process at the behest of the Government. The ITAR. for
example, contains limited exemptions for some of the proposed interaction, but no
comprehensive exemption for activities discussed in the proposed rule appear to
currently exist in that regulation. Similar limitations apply to any commodities and data
governed by the EAR. However. absent the type of modifications noted above, an
exemption would be needed to ensure that contractors subject to U.S. laws would be in
a position to comply with their regulatory obligations.

Thank you for the opponunity to comment on this proposed rule. Please call me
at 703/744-8075 or e-mail me at gcinel/i@pattonboggs.com with any questions.

Sincerely,
,. lJI- t~:~~~~,

Giovanna M. Cinelli
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ENVIRONMENTAL. PROTECTION
AGENCY

40 CFR Part 52

(SC-OJ9j 043-200222(b)j f'~l-7202-3]

Approval and Promulgation of
Implementation Plans South Carolina:
Approval of Revisions to the 1-Hour
Ozone Maintenance State
Implementation Plan for the Cherokee
County

AGENCY: Envi\'Onmen~l PtOtectiOTl

Agency (EPA).
ACTION: Propo$$d rule.

SUMMARY: EPA 18 proposing to approve
r$vi5iOU6 to the Cherokee Caunly ]-hout"
ozone maintenance area portion of the
South Carolina Air Quality State
Implementation Plan (SIP), submitted
by the South Carolina Dep8Ibll.ent of
Health and Environmental Control [SC
DHEG) on January jl, 2002. This SIP
revision satisfies the requ1nmmt of
,ection 175A[b) of the Clean Air hct
(CAA) for the len-year updei8 Ior the
Cherokee County maint8llaD.Ce plan.
Additionally, this submittal explicitly
identifies the motor vehicle emission
budgets ("budgets") for oxides of
ni1rogen (}\lOx) and volatile Olg&lniC
compoUAds (VOC). In this action. EPA
is also finding thc NOx and VQC
"budgets" supplied in this updated
mllintenance plan adequate. and is
prop05ing approval of these 'budgets:
These budgets, identified for the year
2012. will be used fot'the P\up°ses of
conducting 1ransportation conformiLy

(2) Controlled corporation. analyses fOl' Cherokee County, in Street, SW. Atlanta, Georgia 30303-
(3) Controlling shareholder, accordance with the requirements of the 8960. Ms. Benjamin's telephone num'ber
(4) Coordinatin& aroup, CAA amen(lments of 1990 and the is (404) 562-9040. She can also be
(5) Discussions. Transportation Confonnity rule. In the T9.ch.d vi. .1.~nic mail at
(6) Established market. Final Rules section of this Federal btnjamin.Jynoroe@epa,gov,
(7) F~~percent,s~holder. R.egistc~, E['A is ap;provirlg the State's SUPPLEMENTARY INFORMATION: For
(8) SlJDuar acqWSltiOn. sIP reVIsion as a direct final rule dditi nal inf ti th .J'--ct( ) T sh--'- ld .h . ! L~~ '-- a a Olma on sell e uu-v
9 en-percent ~¥uo ec, WIt out pnor propose ~.use tne final I hich - bli h d ' th( '
) rv- edl A . t'-- i .1 III e W 15 pu "e In e 1 I-=Serv gency V18W' n $ 8$ a nonconLroV$r$18 R11l ecti filii Fed al R. ai..

(j) Examples. submittal aJld anticipates no adverse es s on 0 s er e_.er.
(k) Erreclive dat$, comments. /\ detailed rationale for the Dated: April 18, 2002.

Par. 3. Section 1.355-7 is added to approval is set forth in the direct final WIJIsuIn A. Smidl,
read as follows: rul8. If no significant, material. and Acang Regional Adminisfnltoc, Jl8gion 4.
§ 1.35s-7 Re~ognltlon of Gain an ~ertain adverse CODlmen~ are received in rFR Doc. 02-10335 Fil.d 4-25..,D2; 8:.5 BmJ
diatnDutions of &tock oc securities in raspome to: ~$ .clirect nnal rule, no IILL8IG CODE I!IO-56-P
~onncction with an acquisi'on. funher actiVlty 15 cont8D1plat8d. I~EPA

receives adverse comments. the direct ~

[The text of proposed § 1.355-7 is the final rule will be withdrawn and all
same 85 th~ t~ o~ § 1.355-rI' published public comments received will be DEPARTMENT OF DEFENSE
elsewhere \n thIs 18sue of the Fe~6r;.I addresoBd in a subsequent finsl rule
Register]. ba~ed On thi$ propqs8d rule. EP A will 48 CFR Part 225

Roberl E. WenzeL not i»:slilutc: a second ~nt period [DFARS Case 2002-0005]
Dcpuly Commitsioncrof lntcmaJ RcYCnl1c. on this doctImsnt Any p~
(FR Doc. 02-9318 Pilvd 4-23-OZ; U;14 pm] ttereste~ iIh ~~n~ ~ thi;s Defense Federal Acquisition
BAJ.IIG CODe 4&»-e1-¥ ocumen .s a so a time, Regulation Supplement; Foreign

gAT&6: Wntten comments must be Military Sales Customer Involvement
received on or befo{e May 28, 2002.
ADDRESSES: All comments should be ACENCY: Department of Defense (DoD).
ad~re$$~ to: Sean I ..1,.man ~ Lyno~e ACTION: Propos6d rule with request m
Benjamin a1 the EP A, Region 4 Air comments.p1anning Branch. 61 Forsyth Street. SW. . -
Atlanta. GeoI:gia 3030~960. $U aRY: DoD IS ptopoilng. ~ amend

Copiea of tfie documents relative to the Def~niu Fudaral ~cqui'lt10n
this action -1)"9 ava~1e for public Regulauon Supplement (DFARS) to add
iAspec;tlon durin.g normal businQiS poli~y rc8,a:ding the pal'ticipation of
hours at the following locations, Persons ~relgn mIlitary sales (FMS) customers
wanting to IlXamme these documents In the develapmen~ of contracts that
should make an appc!in1ment with the Do,D 8~Td8 on Ih$Jr b.h~lf. 'I'h8
appropriate offi!:a at least 24 hours obJ8CUve is ~o.p~o.v1~e PMS customers
before the visiting day. Reference file with more VlSlbility mto the contract
number SC-OS9; 043-1.00222. The pricing and award proce8S.
R.egion 4 office msy h~ .dditio"8) DATU: Commenb on the proposed rule
backgroWld documcnts not available at sho1Jld be submitted in writing to the
the other locations. address shown below on orbBfore JWle
Air and Radiation Docket and 25, 2002, to be considered in the

Information Center (Air Docket 6102), formation of the final rule,
BfA. 401 M Street, SW, Washington. ADDRESSES: Respondents may submit
DC 20460. comments directly on the World Wide

SC DHEC. BUNaU of Air Quality. 3800 Web at http://emissary.acq.osd.
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FOR FURrH~ INr~MATlON CONTACT: Ms.
Amy Williams. (703) 602~328.
SUPPLeMeNTARY 'NFORMATlON:

A. Background

FMS customers have requested mort
visibility into the preparation and
pricina of contl'act5 that DoD awards on
their behalf. This proposed rule revises
DF ARS 225.1304 to provide for greeter
involvement of FMS customers in the
contract award process. whilQ protQcting
against unauthorized disclosure of
contractor proprietary data.

This rule was not subject to Office of
Management and Budget review under
E:K9cutive Order U866, dated
September 30, 1~3.

B. R.agul&tory Flexibility Act

The proposed rule is not expected to
have 8 significant economic impact on
e substantial number of small entities
within the meaning oft}Je Regu1etory
Flexibility Act, 5 V.S.C. 801, et seq.,
because the involvement ofFMS
customerS in contract development
should have no significant effect on
offecora or contractors. The ruJe
provides for the pro*tion of conb"eotof
proprietary data. Therefore, DoD has not
performed an initial reaulatory
nexibili~ analysis. Don invit8s
comments from small businesses and
other interested parties. DoD also will
consld8f comments from sm8l1 entities
concerning the affected DFARS eubpalt
in accordance with 5 U.S.C. 810. Such
comm8Jl1S should be 5ubmittsd
separately and should cite DF ARS Case
zoo2-Do05.
C. Paperwork Reduction Act

The Paperwork. Reduction Act doe~
not apply because the rule does not
impose any information collection
r8quirements that requ.ire the approval
of the Office of MalugemenL and BudgeL
under 44 U.S.C. 3501, et seq.

List of Subjects in 4D CFR.Part Z25

Government procurement.

Mich.,l. P. P.hIr&OD,
E.yecutin Editor. Defense Acquisition
liegvJatioll$ CoundJ.

1"herefore. DaD proposes to amond 48
CPR Part 225 as follows:

1. The authority citation for 48 CFR
Part 225 contin\1eS to read as follows:

Authorily; 41 V.S.C. 4Z1 and 48 CFR
Chapter 1.

PART 22s-FOREIGN ACQUISmON

2. Section 225.1304 is re\/ised Lo read
as follows:

.
ZZS.7304 FMS customer involvement.

(~) FMS Ctlstom81'6 may f&q1.lest that a
defense article or defense service b.
obtained from a particular con1I'actor. In
such cases. FAR 6.302-4 provides
authotity lo conLract wilhout full and
open compEltition. The FMS customer
may also fe<luest that a Sl.lbcontxact. be
pIeced with a partjCU\8{ firm. The
contracting officer shall honor such
requests from the FMS customer only if
the LOA or other written direction
sufficiently fulfills the requirements of
FAR subpart 6.3.

(b) FMS cu8tomers 8ho~Id be
mccuraged to participate with U.s.
Covemment a~uiaition personnel in
discussions with indu~ to---

(1) Develop tec:hn;cal specifications:
(2) E8tabliah delivery achedulee:
(3) IdenUfy any apeclal warranty

provisions or other requiIem~nts unique
to the FMS customer: and

(4) Review prices on varying
sltemativee. quantities. a1\d options
needed to make price--pe{"Cormance
nadeoffs.

(c) Do not disclose to the FMS
customer any data. including cost or
pricing data. that is contxactor
proprietary Im.less the cot\tTector
authornss ita release.

(d) Excepta.l provided in paragraph
(e)(3) ofilia section. the degree of~
cu~-tomer participation in contract
n9gotiatlOEli is l,ft to !he discretion of
the contxactl:ng offIcer. Factors that may
limit FMS customer participation
include situations where-

(1) The contI8ct includes
T&quiremen1s for more than On8 FMS
CWtomar;

(2) The contract includes unique U.S.
requirements: or

(3) Contractor proprietary dets \e e
aubj,at of ntlgotiations.

(9) Do not allow representatives of the
FMS customer to-

(1) Direct the exclusion of certain.
firms from th, solicitation process (They
may suggest the inclusion of cerrain
firms):

(2) InteIfece with a contractor's
placement of subcontxacts; or

(.1) Ob$8rve or participate in
negoLiatlons betwe8J1 the U.S.
Govemmen1 and the contractor
involving cost or pricing data. unless a
deviation is granLed iA accomanes witn
subpart 201.4.

(f) Do not accept directions from the
FMS customer on SOUr1:8 a8l8ction
decisions or contract terms (except that,
upon timely notice. the contracting
officer may aLtampt to obtaIn any
special contract provisions. warranties,
or other unique requirements requested
by the FMS customer).

(g) Do not honor any requests by the
P'MS customer to reject any bid or
proposal.

(h) If an FMS c~tOm8r rvqu8$tJ
additional information concerning FMS
contract prices, th6 contracting officer
shall, .her ccl\8ultition with the
conttactor I provide sufficient
information to demonstxate the
re8BOnableness of the price and
rea$onable respo~es to ~levant
qu9ation$ conc;8rDing c:Qntract price.
This information-

(I) May include tailored re~onses.
top-'eve) pricing summaries. JiistoricaJ
pricas, or an explanation of any
significaht differences between the
actual contract price and the estimated
con1ract price included in the initial
LOA; and

(Z) May be provided orally. in writing,
or by any other method acceptable to
the contracting officer.
[FR Doc. 02-100ga Filed 4-2~2: 8:45 8m]
B'LUNG CODE &OQ1-D1-P

DEPARTMENT OF DEFENSE

48 CFR Parts 245 and 252

[DFARS CaSB 92-0024]

Defens& Federal Acquisition
Regulation Supplement;
Demilitarization

p.GEN~Y: Department oftlefense (DaD).
ACTION: Proposed nlle; withdrawal.

SUMMARY: DaD is witbdT.wins tb6
ptopo'9d rule published at 62 FR. 30832
on June 5, 1 997. The rule proposed
amendments to the Defense Federal
Acquieition Regulation S\1pp1ement
(DF ARS) to address demilitarization ot
excess property under Government
contracts. DaD 4160.21-M-1. Defense
Demilitarization Manuel. is presently
being Avi8.d to deB.ns DDD policy on
this subject. After the reviled manual is
issued. DaD will reevaluate the need for
DF ARB changes pertainmg to
demilitarization.
FOR. ~RTH!R INFORMATION CONTACT: Mr.
Rick LaysQt, Defense Acquisition
Regulations Council.
OUSDCAT&L)DP[DAR). IMD 3D139.
3082 Defense Pentason, Waahinston, DC
20301-3062. Telephone (709) 602~0299i
facsimile (103) 602-0350. Please cite
DFAR.s Case 9Z-DoZ4.

Michele P. Pet8J'SOft,
ExScutiVR BditDl', De!en.{e Acqui,;fjofl
&gul"l1on.. Council.
[PR Dot;. 02-10099 Filed 4-25-02; 8:45 am]
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